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FOR THE WESTERN DI STRI CT OF NORTH CARCLI NA

IN RE:

GARLOCK SEALI NG TECHNOLOG ES

LLC, et al,

Debt or s.

UNI TED STATES BANKRUPTCY COURT

CHARLOTTE DI VI SI ON

I NCLUDED

No. 10-BK-31607

VOLUME V- B
AFTERNOON SESSI ON

— N N N N N N

TRANSCRI PT OF ESTI MATI ON TRI AL

BEFORE THE HONCRABLE GEORCE R HODGES

APPEARANCES:

UNI TED STATES BANKRUPTCY JUDGE
JULY 26, 2013

On Behal f of Debtors:

GARLAND S.

CASSADA, ESQ

Robi nson Bradshaw & Hi nson, PA
101 North Tryon Street, Suite 1900

Charl otte,

North Carolina 28246

JONATHAN C. KRI SKO, ESQ
Robi nson Bradshaw & Hi nson PA
101 North Tryon Street, Suite 1900

Charl otte,

North Carolina 28246

LOU S ADAM BLEDSCE, 111, ESQ
Robi nson Bradshaw & Hi nson PA
101 North Tryon Street, Suite 1900

Charl otte,

Rl CHARD C.

North Carolina 28246

WORF, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900

Charl otte,

North Carolina 28246
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APPEARANCES ( Cont i nued):
On Behal f of the Debtors:

RAY HARRI S, ESQ

Schachter Harris, LLP
400 East Las Colinas Bl vd.
I rving, Texas 75039

CARY SCHACHTER, ESQ
Schachter Harris, LLP
400 East Las Colinas Bl vd.
I rving, Texas 75039

C. RICHARD RAYBURN, JR , ESQ
Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202

SHELLEY KOON ABEL, ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202

ALBERT F. DURHAM ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202

ROSS ROBERT FULTON, ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202

JOHN R MLLER, JR, ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202

ASHLEY K. NEAL, ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202

W LLI AM SAMJEL SMOAK, JR., ESQ
Rayburn Cooper & Durham PA
227 West Trade Street, Suite 1200

Charlotte, North Carolina 28202
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APPEARANCES ( Conti nued.):
On Behalf of Interested Parties:
Carson Protwal | LP;

JULI E BARKER PAPE, ESQ

Wnbl e Carlyle Sandridge & Rice, PLLC

P.O. Drawer 84
W nston-Salem North Carolina 27102

Coltec Industries Inc.:

DANI EL GRAY CLODFELTER, ESQ

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

H LLARY B. CRABTREE, ESQ

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

MARK A. NEBRI G ESQ

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

EDWARD TAYLOR STUKES, ESQ

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

Creditor Committees:

Oficial Cormittee of Asbestos Personal Injury O aimants:

LESLIE M KELLEHER, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngt on, DC 20005

JEANNA RI CKARDS KOsKI, ESQ
Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100

Washi ngt on, DC 20005
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APPEARANCES ( Conti nued.):
Oficial Cormittee of Asbestos Personal Injury Cainmaints:

JEFFREY A. LI ESEMER, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngt on, DC 20005

KEVI N C. MACLAY, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngt on, DC 20005

TODD E. PHILLIPS, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngt on, DC 20005

TREVOR W SVETT, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngt on, DC 20005

JAMES P. VEHNER, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngt on, DC 20005

ELI HU | NSELBUCH, ESQ.

Caplin & Drysdale, Chartered
600 Lexi ngton Avenue, 21st Fl oor
New Yor k, New York 10022

NATHAN D. FI NCH, ESQ

Motl ey Rice, LLC

1000 Potomac Street, NW Suite 150
Washi ngt on, DC 20007

GLENN C. THOWPSON, ESQ

Ham | ton Stephens Steele & Martin
201 South College Street, Suite 2020
Charlotte, North Carolina 28244-2020

TRAVIS W MOQON, ESQ
Moon Wi ght & Houston, PLLC
227 West Trade Street, Suite 1800

Charlotte, North Carolina 28202
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APPEARANCES ( Conti nued.):
Oficial Cormittee of Asbestos Personal Injury Cainmaints:

RI CHARD S. WRI GHT, ESQ

Moon Wi ght & Houston, PLLC

226 West Trade Street, Suite 1800
Charlotte, North Carolina 28202

ANDREW T. HOUSTQN, ESQ

Moon Wi ght & Houston, PLLC

227 West Trade Street, Suite 1800
Charlotte, North Carolina 28202

SCOTT L. FROST, ESQ

Waters Kraus, LLP

222 North Sepul veda Boul evard, Suite 1900
El Segundo, California 90245

JONATHAN A. GEORCGE, ESQ
Waters Kraus, LLP
3219 McKi nney Avenue
Dal | as, Texas 75204
Future Asbestos C ai maints:
KATHLEEN A. ORR, ESQ
Orick, Herrington & Sutcliffe, LLP
1152 15th Street, N.W, Colunbia Center
Washi ngt on, DC 20005-1706
JONATHAN P. @JY, ESQ
Orick, Herrington & Sutcliffe, LLP

1152 15th Street, N.W, Colunbia Center
Washi ngt on, DC 20005-1706

Oficial Commttee of Unsecured Creditors:

DEBORAH L. FLETCHER, ESQ
FSB Fi sher Broyles, LLP
6000 Fairview Road, Suite 1200

Charlotte, North Carolina 28210
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I NDE X

DEBTORS W TNESSES PAGE
LESTER BRI CKNVAN

Cross Examination By M. Insel buch 1284

Redi rect Exami nation By M. Cassada 1319

EXHI BI TS
DEBTORS' EXH BI TS
NUMBER ADM TTED
GSTOB60 . ..o 1330
GSTOB6L . ..o 1330
GSTLL127 . 1305
GSTL128 .. 1305
GSTL150 . ..ot 1330
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GSTA531 ..o 1330
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FRI DAY AFTERNOON, JULY 26, 2013

(Court called to order at 2:01 p.m)

THE COURT: Now make sure that we're still -- as |
understand, we're still -- the courtroomis still closed to
peopl e who have not signed the confidentiality agreenent or
covered by this agreement.

MR | NSELBUCH: Yes, Your Honor.

THE COURT: Ckay. So anybody el se that has not
si gned or otherw se been subject to the confidentiality
agr eenent .

kay. You may proceed.

MR, | NSELBUCH: May | proceed?

THE COURT: Yes.

LESTER BRI CKMAN

CROSS EXAM NATI ON (Cont ' d.)

BY MR | NSELBUCH
Q In your direct testinmony and in sone of your cross,
Prof essor Brickman, you assert that one of the reasons why you
believe the plaintiffs were at |east dissenbling were because
their names were listed on 2019 forns for bankrupt conpanies
to which they did not adnmit know edge of exposure to their
products. Do you recall that testinony?
A. Yes, | recall that | testified about 2019 statenents on
several occasions.

Q And basically, you're saying that when a client's nane is
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pl aced on a 2019 form it's some formof certification that

the client has in hand proof of its claimagainst the bankrupt

entity.
A If that's a question, my answer is no.
Q You' re not saying that.
A That's not ny contention. M/ contention --
Q VWhat is your contention about the 20197
A My contention is that a 2019 statenent is a claimof
exposure and that the client has a claim-- well, that he's a
creditor -- let nme -- let ne start again.
That he is a -- has a claimof exposure, that every one

of the nanes listed where the attorney represents nore than
one cl aimant, every one of the claimants listed has a claim
valid under state | aw agai nst that debtor

Q And is he saying that he has that proof in hand or that
as a matter of good faith belief he thinks he can prove it up
i f he has to?

A He has a claim That is to say, he has a good faith
assertion that -- that he was exposed to the product of the
debtor and that that exposure caused his disease and that he
is owed damages.

Q And when you say -- what you nmean by good faith, does
that nean that he had sonme proof of that in hand?

A Ei ther that he has proof or that he believes he will have

pr oof .
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Q But in fact, it is not an assertion that he has the
pr oof .

A It's an assertion that he has -- that there's a claim
And when you say "proof," if the -- if the claimant clains

exposure and the proof can be asserted by an affidavit,

then -- and he nakes -- and he lists the claimnt on the 2019
form then that's an assertion of a claimand | suppose that's
a statenent that he has proof.

Q vell --

A The client -- I'"'msorry, let me just supplenent that.

The claimant is claimng that he was exposed to the product.

| believe that that is inherent in the 2019 listing.

Q I know that you've disclained being an expert on the
bankruptcy | aw and we have, of course, sitting in the court
the only inportant expert on the bankruptcy law. But | would
poi nt out -- ask you whether you read a di scussion of what a
2019 formis in the context of an asbestos bankruptcy by Judge
Judith Fitzgeral d?

A I did.

Q Al right. And is there anything in what she had to say
that woul d support the notion that when a client's nane is put
on a 2019 form the client should have sone proof of the claim
ultimately to be mani f est ed?

A Her understandi ng or her statenent about 2019 forns is

i nconsi stent with what the 2019 form says. [|'m not

07-26-13_PM Hearing_Vol 05-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

interpreting the words. The words are very clear and they
state what | state they stated, and |I'd be happy to point that
out to you if you'll give ne sonme 2019 fornms.
Q Wll, let's see what Judge Fitzgerald said and then you
can say what you think is inconsistent.
A. Well, can | have a 2019 formso |I can show you the
i nconsi stency?
Q Let's see what Judge Fitzgerald had to say.
This is at, Your Honor, 462-BR-88, and I'mgoing to read
at -- beginning at page -- what's the page nunber? Ah, 95.
And | have -- | think | should preface this by you
under stand that asbestos clains are different in quantity and
quality in a bankruptcy than what are the ordinary
expectations of creditors' clains; isn't that correct?
A I don't know if |I'mconpetent to answer that.
Q Typically there's no bar date, is there, for asbestos
personal injury clains?
A More often than not there is no bar there. 1've seen
sonme bar dates, but |I've al so seen several bankruptcies where

the court refused to establish a bar date.

Q Vell, there is no bar date in this case, is there?
A I'"'mnot -- |'mnot aware.
Q Because a bar date -- what a bar date triggers is the

filing of proof of claimforns and that triggers a process of

al | owance and di sall owance of claimforns that we don't do in
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t he bankruptcy when we're involved with asbestos persona

injury clains.

A VWll, I'mneither agreeing nor disagreeing.
Q Vll, let's see what Judge Fitzgerald said.

MR, I NSELBUCH: | don't know whet her you can read
that, Your Honor. | can barely nmake it out, but I'll read it
out | oud.

"I'n the context of bankruptcy asbestos personal
injury cases, when a 2019 is filed, a |lawer typically has a
nunber of clients who have been, or assert that they have
been, exposed to asbestos and who often may have sustai ned
those exposures in nmultiple contexts. For exanple, an
enpl oyee of one conpany may have worked with products of
nmul ti pl e asbestos manufacturers, producers or distributors or
may have worked for nore than one asbestos conpany. In
addition, individuals will often seek |egal advice
notwi t hst andi ng t he absence of disease or synptons, sinply
because of the possibility of exposure and because the | atency
period for certain asbestos di seases can be decades. Thus,
notw t hstandi ng the use of the word 'creditor’' in Rule 2019,
i ndi vidual s seeking |l egal counsel with respect to asbestos
exposure may or may not have current clains and nmay or may not
ever qualify as a claimnt under Section 524(g). Nonethel ess,
they are represented by an attorney who is required to file a

2019 statenent listing all those he represents who are or may
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be claimants, even if the clains are never allowable or
al | owed.

"Statenments under 2019 are attorneys' statements of
authority to represent multiple clients as listed thereon.
They are not clains and are not affirmative statenents by the
clients thenselves. Counsel are in a predicanent. |If they
fail to file the statenents (or exclude a client who has not
yet but eventually does assert a claimagainst the debtor, or
negl ect to anmend a 2019 when taking on a new client or |osing
a client), counsel may face substantial penalties that could
prejudice their clients."

Skipping a little bit along. "The 2019 statenents
are not and do not substitute for proofs of claimor ballots
of creditors who vote on a plan of reorganization."

kay. If -- just alittle bit nore. "In the
Pittsburgh Corning case this court heard a simlar 2019 notion
filed by Garlock before the current 2019 notions were fil ed.
We explained: A 2019 statenent is a statenent by a | awer and
it says that these are the people that | represent in this
case. That's it. It doesn't give you any information about
what evidence the clients have in support of their clainms and
it doesn't tell you whether the lawyer actually is ultimately
even going to file a claimin the case or is going to file a
ballot in the case. So let's assune sone | awer has a |ist of

clients wanting to make sure that he doesn't get faulted for

1289
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1290
bei ng under inclusive, but he hasn't made any decisions at al
as to whether those claimants will ever do anything in this
case, much less file a proof of claimor anything else, and
then the only decision that claimnts have nade, the clients
and the | awer for those clients, is whether or not they have
enough of a claimin this case that they want to vote and
that's in the ballot material."

Have | read that correctly?
A | assune so
Q That's how Judge Fitzgerald views the 2019 formin an
asbestos personal injury bankruptcy.
A I"msorry, is that a question?
Q Do you agree with that?
A | agree that you read it. | don't -- | think -- let ne
respond by sinply quoting the Pittsburgh Corning bankruptcy
2019 form It says, "I have personal know edge of the facts
set forth herein. | make this verified statenent pursuant to
Rul e 2019 of the Federal Rules of Bankruptcy Procedure and the
court's order of Cctober 22, 2004."

Then ski ppi ng over to paragraph nunbered 4. "As of the
date of this verified statement, the firmrepresents thousands
of personal injury claimants (the claimants or individually
cl ai mant) who have been injured by asbestos products
manuf act ured, marketed, distributed, sold or produced by

Pittsburgh Corning Corporation (debtor) and others and thus
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hol d cl aims against inter alia the debtor."

And finally, skipping over to paragraph nunbered 6, "The
nature of the claimheld by each claimant is a personal injury
tort claimfor damages caused by asbestos products
manuf actured by the debtor."

Q Let's take one hypothesis. Suppose the |awer has a
client that is diagnosed with nesothelioma two days before the
bankruptcy is filed; and he conmes to his office the next day,
the day before the bankruptcy is filed. On what basis should
the lawer include that client's name in the 2019 form or not

include it in the 2019 fornf

A I woul d consult a bankruptcy |awyer.
Q Well, okay. Well, I would consult Judge Fitzgerald.
A And | read those statenents.

Q Let's tal k about the ballots. Have you ever read through
the ballot materials for any one bankruptcy?

A I'"ve read a | ot of ballots.

Q This is just -- this is Omens Corning, and this is

wi thout the plan attached or the disclosure statenent

attached. This is just a ballot.

A | discovered after reading sone of the ballots that there
was specific | anguage that | |ooked for so | didn't have to
read the entire ballot.

Q We're going to | ook at the |anguage.

A ' msorry?
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Q We're going to | ook at the |anguage.

VWhen sonebody votes in a bankruptcy, what is it that you
say they nust know or have on hand in order to vote?
A It's a certification by counsel that the naned -- the
persons for whom he's casting a ballot have a cl ai m agai nst
the debtor because of exposure to asbestos-containing products
for which the relevant debtor is responsible.

Now, for exanple, on the Omens Corning 2006 C ass A7-M
ballot, requiring the attorney to certify under penalty of

perjury that each claimant listed in the master ballot "has

n

experi enced Onens Corning fiberglass exposure,” then skipping
some words, "with respect to which Omens Corning has | egal
liability."

Q And it is your testinmony that when sonmeone votes, they
are saying that they have on hand proof of that liability?

A I'm saying they have a claim That's what the ball ot
says. The ballot is a certification by --

Q ' m not asking you whether they have a claim |'m asking
you whet her they have certified whether -- certifying whether
or not they have on hand proof of that claim

A. Well, | don't nmake a distinction between claimand proof.
| don't think it's a proof of claim It's aclaim [It's an
assertion, a certification of a claim And that's -- you

know, again, |I'mtreading on dangerous water here when | get

into bankruptcy law. But my understanding is that it has to
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be a valid claimunder state law. And either you're -- when
you file a 2019 statenent, for exanple, either you're an
equity holder or you're a creditor. |If you're a creditor,
you're claimng you re owed noney. |f you' re owed nobney, you
have a claim That's what you do when you put in a 2019
st at enent .

Q Goi ng back to the reason we're here is you're arguing
that in the tort case where they didn't supply evidence of
exposure to Onens Corning, for exanple, you can nake that
proof by saying they filed a proof of claimformso they nust
have had that evidence and they denied it in the tort system
That's what you're saying, isn't it?
A No.
Q VWhat are you saying, then, about the proof of claimforn?
A I am saying that when a counsel files a 2019 statenent,
let's say in Pittsburgh Corning, and thereafter files on
behal f of that claimant a tort claimand denies exposure to
uni bestos, the Pittsburgh Corning product that contains
anosi te, anphi bol e asbestos, in |arge percentages, that those
are inconsistent statenents.

In the ballot the counsel is asserting that he has a
cl ai m of exposure by the claimant to the products of the
debtor. In the interrogatory and in the deposition and at
trial, they' re denying any such exposure. Those are

i nconsi st ent.
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Q They' re i nconsi stent when they say they don't renmenber
who made the product that rained on their head, but their
| awyer can figure out who probably did and says he has a good
faith belief that sooner or later he'll be able to find that

proof and he wants to file a claimform

A Well, | don't accept the sooner or later part of your
questi on.

Q Vell, let's assume --

A. Let ne respond. |'mnot sure about the rest of it, but
if counsel is arguing at trial that there is -- that the

clai mant did not have exposure to uni bestos but has previously
filed a 2019 statenment or a ballot saying that he did have
exposure, | think that's inconsistent. | think that's a
violation of the ethical rules. | think that's deceitful

Q And if he's arguing at trial that the defendants have put
in no proof of unibestos exposure, that's not deceitful.

A If he's arguing that the claimant's testinony that he was
not exposed to uni bestos should be taken by the jury as

evi dence that the jury should accept that testinony, then he
is, I think, violating the rules of ethics in putting forth or
supporting testinony that is sinply deceitful

Q Let ne ask it this way. Two possibilities. One
possibility is that the plaintiff has fromhis own know edge
the ability to say | was exposed to Oamens Corni ng product,

what ever that is, Kaylo or sonething. On the other hand, he
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doesn't know that it was Kaylo, the plaintiff. He knows it
was insulation product. His |awer knows probably I'Il be
able to prove that's Kayl o down the road.

Now, think of it in terns of the debtor in the bankruptcy
deci di ng who votes. Does the -- the people who vote are
menbers of a class, are they not?

A They' re asserting clains as creditors.

Q But they vote by class in a bankruptcy, do they not?

A Well, you're getting above ny pay grade again.

Q Well, let me suggest to you they do vote by class. And
in fact, the class that votes -- the class of asbestos
personal injury claimnts that votes is the sane class of the
plan that is going to be subject to the Section 524(qg)

i njunction. Do you know that?

A Yes.

Q Now, would it be in the interest of the debtor to be
saying, ah, we're only going to include in this class the
peopl e who have on hand proof that they were exposed to our
products. O her people shouldn't vote. So they can't be
enj oi ned because they didn't have the proof yet.

A I sinply don't have an understandi ng about what debtor's
role is in 2019 -- or rather, ballots, whether the ballot is
to accept the plan of reorganization. The 524(g) requirenment
sets forth certain super mgjorities and so on, voting by

dollars, et cetera.
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But | don't understand what you're saying about the role
of the debtor. [I'mnot aware that the debtor does -- has a
role in the balloting in terns of what actually happens.
VWho do you think drafts the ballots?
I sinply don't know.
VWho do you think drafts the plan of reorganization?
The plaintiff's counsel.

Real | y? What nmakes you think that?

> O » O > O

Well, it depends on whether or not the debtor has made a
deal , reached an accommodation with the plaintiff's counsel
But one way or another, the plan is witten -- the plan of
reorgani zation that's adopted is witten by plaintiff's
counsel
Q Real ly? That's news to mne.

The 524(g) injunction, for whose benefit is that? |Is
that for the benefit of the plaintiffs or the debtors?
A. Vell, it's for the benefit of the debtor and the
plaintiffs.
Q But it's for the benefit of the debtor so when it gets
di scharged in bankruptcy, there will never be any nore
asbestos clains against it.
A And it's also for the benefit of the claimnts so that
there's adequate funds to pay the pending and future cl ai ns.

Q And the reason for that is because the debtor is

protected. The debtor's equity val ues and debt indentures are

1296
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going to be valuable, correct? That's why it's in the
interest of the clainmnts.

A. Well, it's because of the -- it's because of the |atency
period and the fact that there are going to be future
claimants who are not yet identified because they have not
mani fested with di sease and so that's why you have the speci al
524(g) procedure that's unique to asbestos litigation.

Q And the present claimants are defined by the definition
of the class, are they not?

A | don't know.

Q And is it not the sane definition that determ nes who

vot es?

A. Again, | don't know

Q So you don't know. But if | were to suggest to you that
any debtor who tried to have the definition of the class that
votes as broad as possible to be as protective as possible
after discharge, would that seemwong to you?

A I wouldn't take a position either way.

Q But do you take a position that when -- by the definition
of this plan, the people that are voting have proof in hand of
their clains against the debtor when they vote?

A I would sinply reassert the answer | gave earlier wthout
rereadi ng the content of the ballot --

Q Ckay.

A -- in Onens Corning.
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Q Let's tal k about the claimforns.

MR. CASSADA: \Which cl ai nf?

MR. | NSELBUCH: Proof of claimforms. Trust clains.
Q W& have sonme senantic di fferences about what these things
mean. But basically, you' re saying that when they file a
proof of claimformwth the trust, they are asserting a
claim and when they didn't tell people that in the tort
system they were dissenbling in sone way.
A That's not what | said.
"Il et you say it again. Wat did you say about that?
About what ?

About proof of claimforns and what they prove.

> O »>» O

Proof of claimfornms? | don't think |I said anything
about proof of claimforns.

THE COURT: Tal ki ng about trust clains.

Q I"msorry, you called themtrust clains.

A Ckay.

Q The trusts call them proof of clainms. Do you want nme to
call themtrust clainms? |1'Il call themtrust clains.

A You can call them proof, just so long as | know what

you' re tal ki ng about.

Al right. So |let nme hear the question again.
Q Wll, I'Il try it again. You assert that when one of
these claimants files a proof of claimform he is asserting

somet hi ng that he has either denied or failed to tell the
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defendants in the tort systemwhen he doesn't -- doesn't
informthe defendant that he's filed this proof of claimform
A If he has an obligation to disclose to the plaintiff in
the tort systemthat he has filed a proof of claimform as is
the case in many, if not nost, of these tort cases, either
because of the standing court orders or the CM3s or the
standard interrogatories or the deposition questions or the
testinony at trial, and he has not made that disclosure of
having filed a claimwith the trust, that is deceptive, that
is deceitful in that he is -- if he's claimng no exposure to
a product where he has filed a proof of claimformthat he did
have exposure to that product.

Q You' re saying that had he disclosed the proof of claim
form the tort defendant woul d have | earned sonething that the

tort defendant didn't know yet.

A Yes.
Q Vell, let's test that.
Do you know what trust site lists are? | think you

menti oned them on direct exam nation.
A I didn't hear that word. Could you --
Q Trust site lists. Approved site lists.
A I"mjust not hearing the word, |'msorry.
THE COURT: Site lists.
THE WTNESS: Onh, site list. I'msorry. Thank you.

Q Site lists.
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A Yes.

Q Sorry. Is it fair to say that the trust is, in effect, a
settl ed defendant, |ike a settl ed defendant?

A I don't know whether it's fair or unfair. | sinply have

no opi nion on that.

Q Wel |, before the bankruptcy of any one of these entities,
there were lots of plaintiffs suing this entity as a def endant
and the plan is, in effect, a resolution of all those cl ains,
present and future, a settlenment of all those clains present
and future. And because we can't sort themall out one by one
in the bankruptcy court, we create a vehicle called a trust
that will then one by one work their way through these clains

and allocate to thema portion of the settlenment anount in

gross that has been deposited in the trust. |Isn't that what's
goi ng on?

A Well, | agree in part, which is to say it's a resolution
of the pending and future clainms. | don't agree necessarily
that it's a settlenent. | don't -- | wouldn't use the term
settlenment in that context. | use settlenent in a different

context. So | wouldn't accept that as a statement of what
a -- the adoption of a plan of reorganization does.
Q Al right. Let's |Iook at one of these trust clains.
Let's l ook at the Taylor case, for exanple.
| believe if you read M. Cassada's neno, you'll see that

the contention with respect to M. Taylor is that they say
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that the exposures in the trust clains were not disclosed to
Garlock. Is that right? | don't want to go through all of
their materials and get to that if I don't have to if you'll
concede that.

A Yes. That and nore.

Q And you agree with that, do you not?

A | agree that he did not identify in his responses to the
standard interrogatories certain exposures evidenced by the --
by 2019 statenents and trust clains.

Q And one of the trust clains that he didn't disclose, am!|
correct, is one that he filed with AC&S.

A | don't have information about which of the trust clains
he fil ed.

Q Wll, didn't M. Cassada's firmgive you a | ong

nmenorandumwith a chart --

A Yes.
Q -- that will tell you?
A But as | testify here right now, I have no recollection

of which trust clains he fil ed.

Q Well, you can |l ook at the nenorandumif you want, but I
will represent to you that anong the trust clains that

M. Cassada's firmasserted he didn't disclose was a claim
agai nst AC&S. And you can check that or accept ny
representation.

A. Yes, | accept it.
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Q So what they're saying is that Garlock's | awers say that
the exposures in those trust clainms were not disclosed to
Gar | ock.
A Yes, in the standard interrogatory responses.
Q Ckay. Now, I'mgoing to throw up on the board M.
Taylor's answers to interrogatories, set one. And these
interrogatories were served on Garlock, were they not?
A | presume so.

MR. CASSADA: Are these interrogatories that were
pr oduced?

MR. I NSELBUCH: Ch, yeah. This is your Exhibit
1128.
Q And if you want to turn to the back, there's a service
list. There's a proof of service with an affidavit and a |i st
on the back listing a whole bunch of people who got served
with the affidavit -- with these interrogatories, and anong
themis Garlock Sealing Technol ogies, LLC, Law Ofices of
G aspy and d aspy.

So Garlock had these interrogatory answers, did they not?

A Yes.
Q Now, M. Taylor was in the navy, was he not?
If you turn to page 8 of these interrogatories: "Have

you been a nenber of the armed forces?"
Answer: "Yes, U S Navy."

And he served at the Hunter's Point Naval Shipyard.
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A That's what it says. That's what the response says.

Q He says, "I served at the Hunter's Point Naval Shipyard,"
right?

A Yes.

Q And he says, "l served at the Long Beach Naval Shipyard."

Does he say that?

A Yes.

Q And then if you go a little bit further along, | think
it's page 20 of these interrogatories. He served al so aboard
the USS Hornet for a period of tine; is that right?

A He lists that under job sites, yes.

Q Now, there's another set of interrogatories,
interrogatory set two.

This is your GST1127 if you want to check.

And this one also was served on Garlock. |If you |ook on
the back, there's a service list and it gets served on Garl ock
Seal i ng Technol ogi es at d aspy and d aspy.

And on page 2 of these interrogatories, he says he served
as a fireman, apprentice fireman, and machinist nmate while
working in the United States Navy, USS Hornet.

Then he goes on to say, "His work required himto renove
the af orenenti oned equi pnent and reinstall it. Some of the
repair work took place inside, on board the ship; other
equi pnent was renoved and repaired on the deck; other

equi pnent was renoved and taken to the nachi ne shop for
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repairs where plaintiff and others worked on it. Mbst of the
equi pnent was insulated with block, nmud and bl ankets.

Plaintiff hinmself would usually renpve the insulation fromthe
equi pnent he worked on, and insulators would reinsulate the
equi pnent afterwards. This work required the insulators to
saw the bl ock insulation, as well as mix dry nud with water
for application. Both the sawing and the mxing created a | ot
of dust which he inhaled. The insulation material was al ways
in the environnent where he worked because it would fall to
the ground during renpoval and application and remain there.
Plaintiff's work was primarily in conpartments, including the
engi ne roons and the punmp roons. This work was very dusty and
dirty, which dust plaintiff inhaled. 1In his work renoving and
repl aci ng gaskets on the above-nentioned equi prent, it was
necessary to thoroughly clean both flange surfaces by scraping
the old gasket off in various ways. Plaintiff used a scraper
and/or wire brush to renove old gaskets. The process of
renovi ng the gaskets generated dust, which plaintiff inhaled."
That's what he said in those interrogatories. And that's
what Garlock had available to it in the tort system w thout
reference to any formof -- proof of claimformby the trust;
is that right?
A. Yes. Would you show nme, please, the standard -- the
specific interrogatories that asked what products he was

exposed to?
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Q You can ask M. Cassada to ask you that.

Now - -
A Well, that would certainly assist ne in answering your
questi ons.
Q Well, you've had no trouble so far

Now, let's ook at the trust claimforns.
MR. | NSELBUCH: And by the way, Your Honor, | would
offer those interrogatories into evidence.

THE COURT: Ckay. We'll admt that.

MR, INSELBUCH: That's 1 and 2. | gave you the
nunbers for -- the GST nunbers. | think you may want to
renunber them | don't know, I1'Il |leave that to people nore

senior than I|.
(Debtors' Exhibits Nos. GST1127 and GST1128 were

recei ved into evidence.)
Q Now, let's | ook at the proof of claimform the AC&S
asbestos settlenent trust proof of claimform |It's GSTO677.
Let's | ook and see what he says here.

Page -- well, it's got a stanp down at the bottomthat
says Waters 031 -- 0390.

It says, "Exposure site.

"Section 7: Cccupational exposure to asbestos products.

"Exposure site 1. Site of exposure, facility, plant or
site nane: Long Beach Naval Shipyard.

"Cty: Long Beach, California."

07-26-13_PM Hearing_Vol 05-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Now, | would suggest to you that's the only thing in this
proof of claimformthat asserts exposure to an AC&S product.
And | ask you if you agree with that?

A I would have to see the entire claimformto be able to
state whether | agree or disagree.

MR, | NSELBUCH: Okay. Well, "Il hand himm ne,

Your Honor, if that's all right. It's alittle bit nmarked up.

THE COURT: All right. That's fine.

MR. CASSADA: Can | see it?

(The docunent was tendered to counsel for the
debtors.)

MR. | NSELBUCH: Ckay?

MR, CASSADA: Sure.

MR. | NSELBUCH: May | approach?

THE COURT: Yes.

(The docunent was tendered to the w tness.)

THE W TNESS: Thank you.

MR. | NSELBUCH:  Uh- huh.

THE COURT: While he's looking at that, let nme ask
you to try to wind up five mnutes after 3:00 so M. Cassada
can have 15 mnutes of redirect and we can take a break before
we have to start M. Quy's witness at 3:30. Ckay. W' ve been
at this for a while, solet's try to keep on our schedul e and
be done with Professor Brickman.

MR. CASSADA: W were hoping to start a wtness,

1306
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M. Magee.

THE COURT: |If you get done before 3:30, we'll start
M. Magee. |If not, we'll start M. GQuy's w tness.

MR. QUJY: Thank you, Your Honor.

THE W TNESS: Ckay.

Q Do you have a question?
A My question is what's the question so let nme respond to
it?

MR. | NSELBUCH: Coul d you read back the question
Thank you.

(The follow ng question was read by the court
reporter:)

Now, | would suggest to you that's the only thing in
this proof of claimformthat asserts exposure to an AC&S
product. And I ask you if you agree with that?

THE WTNESS: The answer is yes, | agree that --
this is a site exposure claim That is proof of exposure to
the product of AC&S was the work at a specific site.

Q Wll, let's show you -- | want to tal k about the next

one. Let's talk about Owens Corning, again, for M. Taylor.

I think if you check the nmenorandum you got from M. Cassada's
firm they also assert simlarly with respect to Onens
Corning, | guess it's fibreboard, simlarly a | ack of

di scl osure.

A. Yes.

1307
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Q Now, you know that the Omens Corning and the Fi berboard
Trusts are the sanme trust.
A Yes.
Q Al right. Now, let's look at the proof of claimform
that M. Taylor filed with the Onens Corning Fi berboard Trust.
And again, let's look at the page stanped at the bottom Waters
01572. Again, the page is headed "Exposure to asbestos
operations activities or products.”

And then he says, "If this site is an approved OCFB site
l[ist, enter the site code from Exhibit A avail able on
website." And it has site code 6002592, and it says "Long
Beach Naval Shipyard, Long Beach, California."

And if you turn to page 01576, we have anot her copy of
the sane page fromthe formon which is inscribed "Site code
10016686, San Franci sco Bay Naval Shipyard - Hunter's Point -
Bui l ding 813 - San Francisco, California."

I'"'mgoing to ask you the sanme question. 1Is that the
totality of the information about exposure that M. Tayl or
provi ded to the Omens Corning Fi berboard Trust?

MR. CASSADA: Can he see the claimformto answer
that question?

MR, I NSELBUCH: Sure. [I'll showit to you first.
It's your exhibit. | just have a couple of markings on it.

May | approach?

THE COURT: Yes, sir.
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(The docunent was tendered to the w tness.)
THE W TNESS: Thank you.
Yes, this is a site claim That is the proof of
exposure to the Omvens Corning fiberboard product is the work
at a specific site in a certain tinme period.
Q Vell, where that is the case and where that site is

disclosed in the discovery, there is no new information there,

is there?
A. No nore information about exposure, is that what
you're --

Q Exposure, yes.
A I think that's correct.

MR. I NSELBUCH:. May | approach and take those two
docunents back?

THE COURT: Yes.
Q Let's turn to M. Treggett. W talked about M. Treggett
bef ore.

Is M. Treggett also one of the individuals as to which

M. Cassada's firm s menorandum asserted there was a
nondi scl osure of exposure information that's reflected in
trust clains?
A Yes.
Q And let's just see first where -- what kind of
informati on was rmade avail able by M. Treggett in the tort

system
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There was something in California for the plaintiff's
case report. Are you famliar with that?
A I"'mfamliar with sone of the California standard
interrogatories.
Q I'"'mnot famliar with it either, but it was filed in the
Los Angel es Superior Court in this particular case. And
according to the materials in the proof of service in the
back, they were served on Coltec Industries, Inc., Garlock
Seal i ng Technol ogi es, and EnPro Industries, Inc., and
sonet hing called the Baronian Law Firm So they got served.
VWhat ever this is, they got served.
And | want to call your attention -- this is GST5609.

And call your attention to page 1, case report. | guess this
is in the nature of a standing formof interrogatories that
t hey have out there.

MR. CASSADA: Well, do you know that to be a fact?

MR, INSELBUCH: No, | withdrawit. | was just
trying to be hel pful.

MR. CASSADA: Do you even know whether they're
adm ssi bl e?

MR, I NSELBUCH: |'m not asking whether they're
adm ssi bl e.
Q In the case report, the plaintiff reflects exposure
history. United States Navy, various U.S. Navy training

facilities, including Geat Lakes, Illinois; Vallejo,
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California; |daho Falls, |Idaho; New London, Connecticut; San
Diego, California. That's as far as the United States Navy.
Anot her enpl oyer, The Sout hern Pacific Railroad, brake
mechani ¢ and | oconotive engi neer.

Now, further along -- that's what he says in this
docunent that was served.

Then in his deposition which is GST --

MR. CASSADA: Excuse ne, when you say "he," who are
you referring to?

MR. I NSELBUCH: The plaintiff.

MR. CASSADA: In that case report is what the
plaintiff says?

MR, INSELBUCH: |'mnot the witness. Perhaps I'm
being alittle bit too clunmsy, M. Cassada, but Robert
Treggett and Linda Treggett are the plaintiffs, and this is
the plaintiff's case report. So | -- maybe they aren't saying
it, but it seens |like they are.

Q Now, his deposition, volume 1, which is GST5498. You' ve
seen all this material before, have you not? This was al
part of M. Cassada's report to you and footnoted carefully to

what to ook for in here.

A I don't know whether |'ve seen sonething called a case
file. It doesn't -- | don't recollect. But that doesn't mnean
| haven't seen it. | just don't recollect any such --

Q Menory is funny that way, isn't it?

1311
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A. No, it's not funny. |It's serious. |'ve seen thousands
of docunents. | don't recall seeing this particular one.

Q And the plaintiffs have seen thousands of asbestos

i nsul at ed pi pes, haven't they?

A I don't know what the rel evance of pipes is.

Q Al right. Let's turn to page 34.

A Products is the issue.

Q "When you were doing your repairs on the punps aboard the
ship, was it necessary for you as a machinist mate to renove
or disturb any insulation or insulation material free fromthe
exterior of the punps before your work could be done?

"Answer: All the tine, yeah. | nean, that was the first
thing we usual ly did.

"Do you recall what the conditions in the air were like
when the insulation or |agging was renmoved fromthe punps
aboard the Marshall?

"It was very dusty and dirty.

"Did you inhale that dust?

"Couldn't help it, yes.™

Now, anong the --

A Let ne interrupt you because | want to find out --
Q I haven't asked a question yet.
A -- what this testinony is about. 1Is this about his work

on the nucl ear submarine or his tinme at Mare | sl and?

Q I haven't asked the question yet.

1312
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Now, the trust form for Babcock and WI cox, now at his
deposition -- in his claimform he asserts exposure. And
when he asserts exposure, page -- this is a claimformfor
Babcock and W1 cox, 02490, the page. "Approved B&Wsite:
33018035, Great Lakes Naval Training Center. Machinist nate."

And he says on a simlar page, page 33042437, "United
States Naval Submarine Base New London."

And anot her page, 33038275, "Southern Pacific Company,
Los Angel es."

Now, was all of this information already available in the
di scovery?

A Wll, if this is in the interrogatory responses, the
answer is yes.
Q Al right. | mean, 1'll let you |look through it if you
want to. |Is there anything in here other than what he said in
his di scovery responses? W can do this each tine.

MR. CASSADA: You're tal king about the formin which
M. Treggett naned a specific product, Babcock and W/ cox
boil ers and asbest os pi pes?

MR, I NSELBUCH: This is what he says here. [|'m not
arguing with you. Can | showit to hinf

MR, CASSADA: Sure.

MR. I NSELBUCH: Do you want to coach him sonme nore?

MR. CASSADA: |'mnot coaching him |'mjust

pointing out to you (inaudible).

1313
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THE WTNESS: |If he's coaching nme, ask himto speak
| ouder .

Al right. In this claimformhe's asserting
exposure to products of Ingersoll Rand, Westinghouse, Crane,
Yarway, Flexitallic, Garlock, Delavau, Sharples, Westinghouse,
and Yarway. This is one of 10 -- 15 or nore clains, trust
clainms that M. Treggett asserted.
Q VWhat are you | ooking at?

I'"'m | ooking at the docunent.

A
Q You | ooking at the B&Wtrust fornf
A

Yes.
MR, INSELBUCH: |'m sorry, Judge, we only have the
one copy.
Q Let ne see what you were tal king about.
A I was referring to Exhibit A
Q I'"I'l conme back to this.

Let's tal k about his proof of claimformfiled with USG
This is GST5492. And on this docunent, he says clai mnunber
6286521. That's -- and down at the bottomit says, "Site:
60003024, Newport News Shi pbuilding and Drydock, Newport News,
Virginia."

And I"'mgoing to ask you if that's all the information
that's contained in that proof of claimfornf
A Again, | couldn't answer without |ooking at the proof of

claimform
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Q What ?

A I couldn't answer w thout | ooking at the proof --

Q VWll, I"'mgoing to give it to you

A Ckay.

Q Ckay. |'mgoing to give you back B&Wand USG and |I'm
going to ask you the same question. |Isn't it true that

Garl ock didn't | earn anythi ng new?

> o >» O > O P

" m confused.

Vell, with B&W - -

Are we on the USG cl aimform now?

VWi chever one you want to start wth.

Vll, let me take a ook at USG | haven't done so yet.
Sur e.

There's several pages missing. Wuld you happen to have

pages 11 and 12? And then it skips from 22 to 34.

Q

I think you'll find those pages repeat. There are

several copies of the sane page because they're separate work

sites on each one.

A

Q

Vell...

"Il represent to you that as best we could, we gave you

the entire form

A

says,

I'"m | ooking at a page numbered 13, Waters 02786, and it

"Response to interrogatory nunmber 25," and he's listing

a nunber of activities |ike sandblasting and welding, and |I'd

like to see what interrogatory question 25 is so | know what
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he's respondi ng to.
Q Well, does it matter? |If it's a response to

interrogatories, in the tort systemthe defendants have them

A. I"msorry, | didn't understand that.

Q If it is a response to interrogatories --

A Yeah.

Q -- those interrogatories were already served on Garl ock

in the tort system

A Yes. |If that's the question whether this was served on
Garl ock, the answer is | presune it was.

Q Ckay. So we're back to the basic question. |Is there
anything new in there about exposure that wasn't served on the
defendants in the tort systemin the tort case?

MR. CASSADA: Are you asking if there's anything new
about exposure to the product of the clains -- of the trust
agai nst (i naudi bl e).

MR, I NSELBUCH: | think my question was clear.

THE COURT: Answer the question if you can.

THE WTNESS: |'msorry, could you just read nme back
t he questi on.

(The follow ng question was read by the court
reporter:)

So we're back to the basic question. |Is there
anything new in there about exposure that wasn't served on the

defendants in the tort systemin the tort case?
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THE WTNESS: Well, it's a claimof exposure that
was not -- I'mtrying to -- | don't -- | don't know -- | don't
of fhand see any information that would be additional so
really -- and | haven't read the excerpts fromthe depositions
that are contained at the end of the form
Q The depositions that were available in the tort systenf
A. I presume the depositions were, of course, avail able,
yes, the entire deposition
Q Ckay. | want to ask you about one other --

THE COURT: Let's try to wind it up as quickly as

you can.
MR, | NSELBUCH: Ckay.

Q How nmuch noney have you been paid in this case?

A At the time of ny deposition, the cal cul ation of your

counsel was that | had been paid about $160, 000 sonething --
or that | had submitted bills totalling that. | don't think
had been paid that anmount, but | may have been. |In any event,

| certainly put in alot nore tine since then. But | haven't

submtted a bill for July yet, an invoice, and | think that
will be a heavy nonth.
Q Do you have sone estimte how nuch you'll be paid for the

entire exercise?
A. Well, as | said, as of the tinme of ny deposition, your
counsel advised ne that | had either billed or was paid

sonet hing |i ke $160, 000.
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Q Anot her hundred since then?

A. Another -- | don't know. | would doubt it, but | really
don't -- | just haven't cal cul at ed.
Q Are you -- |I'msorry.

A | don't know.

Q You bill at $750 an hour?

A I billed all work done for Garlock up to the tine of
witing my report at the rate of $750 an hour; and then per
agreenent for all work done in witing ny report | billed at
$925 an hour.

Q And is that what you're billing as you sit here today?

A Yes.

Q Ckay. And you're a professor at a | aw school, are you
not ?

A Yes.

Q Do you have any overhead expenses that are affiliated

with this work?
A CGenerally not.

Q So that's -- all that's pure profit for you.

A Me and the governnent, yes.

Q Yeah. And how -- how, if we were to take the nunber
$200, 000, would that -- how woul d that conpare to your total
earnings for any -- for a nore recent given year?

A Wll, this is a year in which | certainly billed nore

than nost years in terns of outside work. It would represent
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maybe a quarter or a third of my incone.

MR, I NSELBUCH: | pass the witness.

A G oss.

THE COURT: Al right. M. Cuy.

MR GJY: Your Honor, | think it's only fair that I
pass the witness on to M. Cassada, even though | do have sone
very interesting and great questions for the wtness.

THE COURT: |'m sure.

kay. M. Cassada.

MR. CASSADA: Thank you, Your Honor.

REDI RECT EXAM NATI ON
BY MR CASSADA:
Q Prof essor Bricknman, M. Insel buch asked you about --
well, | guess we have a revelation of sorts, and that is in a
| ot of these cases, at |east, the | awer knew of the
exposur es.
A. Well, the |l awer --

Q And the plaintiffs didn't, according to M. Insel buch.

Now - -
A Ckay.
Q -- some of these cases were in the state of Texas. Did

you know t hat Texas has a Rule of G vil Procedure that says a
party nmust respond to witten discovery in witing within the
time provided by the court or -- court order of these rules.

When responding to witten discovery, a party nust make a
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conpl ete response based on all information reasonably
avai lable to the responding party or his attorney at the time
the response i s nade.
That's Rule 191.3 of the Texas Rules of Cvil Procedure.
Are you aware of that rule?
A I wasn't aware of it when | wote ny report. | did read

it just a short while ago.

Q Did you know that other states have simlar rul es?
A | believe |'ve seen rules |ike that before.
Q Now, M. Insel buch is suggesting that when soneone files

a cl aimbased on a work site, that there is nothing newin the
claim But inthe -- if the claimis for a product that

hasn't been disclosed in the tort system is that something --
is it new information when a claimant files a work site clainf
A Yes. It's a statenent of exposure to a particul ar
product or products. And if he hasn't disclosed that in his
standard interrogatory responses or deposition or trial
testinony, then that's at |east an inconsistency and, nore
likely, deceitful

Q And isn't it -- in fact, | believe you described a case,
it was the Stoeckler case involving the Waters and Kraus firm
Isn"t that what happened in that case? It was discovered
three days into the trial that Waters --

A Yes.

Q -- and Kraus had filed a nunber of work site exposure
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clains for its client.
A Yes. The counsel for the plaintiff argued that these
were not statements of exposure because they were site clains,
which | rejected and certainly testified earlier today to that
effect.
Q And doesn't the trust claimformitself say in the
| anguage of the trust claimwhen you file a work site claim
you're all egi ng exposure --
A Yes.
Q -- to the product of the debtor?
A And so does the TDP at Section 5.7 saying a claimis --
that a trust claimis a statenent of credible and meani ngf ul
exposure to the product of the debtor.
Q Yeah, | believe M. Insel buch was maki ng the suggestion
that all you're doing there is identifying that you worked at
a specific work site.

MR. CASSADA: Can we have a copy of the Babcock and
Wl cox claimform
Q Here's the Babcock and Wl cox claimformthat
M. Insel buch showed you. Did you have tine to note on it
that M. Treggett's | awers on behalf of M. Treggett actually
identified specific asbestos-containing products of Babcock
and WIlcox to which M. Treggett was exposed?
A Yes.

Q Babcock and W1 cox boilers and asbestos cloth. Do you
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see that?
A Yes.
Q And does it say date exposure began and date exposure
ended?
A. Yes, it does.
Q And is there also |l anguage in the formitself that makes
cl ear when you're asserting a work site exposure, you're
al | egi ng you were exposed to the product of the debtor at that
site and you're using the site itself to prove that point?
A Yes.

MR. CASSADA: Can we display that |anguage?
Q This is the claimform Do you see the |anguage there?
It says, "If the site you are alleging exposure to B&W
products and services is not on the approved site |ist,
provi de i ndependent docunentation."
A Yes.
Q But this allows you to actually identify exposure by the
work site, right?
A As do many of the trusts. This -- the Babcock and W] cox
trust allows a proof of claimto be asserted by identifying a
work site that's listed in the TDPs. So if you worked at that
site, that's proof of exposure to a Babcock and W/ cox
pr oduct .
Q Let ne show you the Owens Corning fiberboard formthat

M. Insel buch showed you.
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(The docunent was tendered to the w tness.)
Q Is that the identical formwi th the sane | anguage and the
same procedure init?
A. Yes, it is.
Q So it requires an allegation of exposure.
A. Yes. As | nentioned earlier, the TDP says that in order

to be a claim there nust be credi bl e and neani ngf ul exposure.

Q Ckay.
A. In all of the trust docunents. In Section 5.7 of the
TDPs.

Q Now, M. Insel buch nade the point that it would be
unusual or difficult, maybe, to expect a plaintiff to renenber
the nanmes of products. In a lot of the designated plaintiff's
clainms, were the exposure allegations based on affidavits
executed by the plaintiffs thensel ves based on personal

know edge?

A Yes.

Q And in fact, that was the case with M. Golini

A. Yes, it was.

Q And we -- you testified about this case. M. Colini
signed 14 affidavits.

A That was before the tort claim And they were not
identified in the course of discovery.

Q Here's an affidavit. He says, "During the course and

scope of ny enploynent, from 1958 to 1968, | frequently and
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regularly worked in close proximty with workers who
installed, repaired, and renpved Kayl o, asbestos-contai ni ng
pi pe covering manufactured by Oamens Corning fiberglass." Do
you see that?

A Yes. And that's -- | would indicate that's quite conmon
| anguage in these claimforns. Frequently and regularly
worked in close proximty with workers who installed. That's
a fornmulaic term

Q And many trust clains are supported by affidavits by the
plaintiff thenself --

Yes.

-- based on personal know edge.

Yes.

Ckay. What's the date of this affidavit?

It's May 16, 2009.

Now, M. Golini's deposition occurred after that date

Yes, it did.

o >» O >» O > O »

And he had 14 other products he had identified.

kay. So M. Golini was asked, "Do you renmenber the
nanes and ni cknanes of any of the materials that were used on
t he pi pes when you were at the shipyard at any |ocati on down

t here?

"Answer: N cknanes?

"Question: Yeah, nanes of conpanies or did you ever hear

of Kayl 0?
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" No.
" Ckay.
"No, | didn't ever hear of anything like that, no."
And, of course, he was al so asked about Oaens Corning as
correct?
"Ckay. How about OCF or Onens Corning, did you see their
anywhere at the shipyard?
"Huh-uh, no."
Do you see that?

Yes.

And he had 14 ot her products and we asked hi m about those

i s deposition.

Yes.

And sonetinmes the plaintiff submts the affidavit after

the tort case.

A

Sonetinmes after. |In 11 of the 15 designated plaintiff

cases, there were assertions by the claimant or his counsel of

exposures before the tort clainms were filed. There are also

assertions of exposure, that is, trust clains filed after the

tort

Q

o > O »

case was filed.

Now, you were asked questions about 2019 statenents.
Yes.

2019 statenents are verified, correct?

Yes, they are verified.

That neans they are affidavits.
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A By the attorney.
Q Now, you saw the | anguage from an opinion issued by Judge
Fitzgerald in the AC&S case?
A Yes.
Q Garl ock was involved in that case?
A Yes. |I'msorry --
Q Yeah.
A -- | lost ny train of thought. Could you --
Q Garl ock -- you renmenber Garlock was the conpany that
asked for access to 2019 statenents in that case.
A Yes.
Q And that case was overturned by the district court, Judge
Star.
A Yes. Judge Fitzgerald s hol ding was overrul ed by the
district court.
Q And Judge Fitzgerald, in the |anguage that M. Insel buch
quoted, said that 2019 statenents may not be proof of a claim
correct?
A. That's what he said, yes.
Q Now, you | ooked at specific 2019 statenents.
A I've | ooked at nany.
Q 2019 statenments submitted by Baron & Budd and Waters and
Kraus and sone of the other firnms that we --
A Yeah, | quoted some in my report.

Q Ckay. Now, you quoted the anended and verified statenent
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of Baron & Budd filed under Rule 2019. And this is -- it
says, "I have personal know edge of the facts set forth
herein. | make this verified statenment pursuant to Rule 2019

of the Federal Rules of Bankruptcy Procedure and the court's
order of October 22, 2004.

"As of the date of this verified statenment, the firm
represents thousands of personal injury claimnts who have
been injured by products manufactured, marketed, distributed,
sold or produced by Pittsburgh Corning and others and thus
hold clainms against inter alia the debtor.” And then it
describes the nature of the claim

Now, that's an affidavit.

A Correct.
Q And you understand that at |east one purpose of these

2019 statenents is to establish who gets to vote in the case.

A. Actually, | wasn't aware of that, but --
Q Ckay.
A -- I"mhappy to be so inforned.

UNI DENTI FI ED SPEAKER:  And coached.

MR. CASSADA: Just trying to use the time |I'm
al | otted.
Q Now, M. Insel buch tal ked about the rel ationship of a
trust to a claimant. But the confirmation of a plan, do you
know whet her that resolves the debtor's case against a

specific claimant? In other words, when the claimant files a

1327

07-26-13_PM Hearing_Vol 05-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1328
claim does the claimant still have to prove that they were

exposed to and injured by the product?

A Yes.

Q And do they -- if they don't agree to the settlenent, can
they still go to trial with the trust?

A Yes. There is a procedure in all of the trusts that it
will allowa -- the claimant to | eave the cl ai m process and

file a lawsuit.

Q You tal ked about who it was who drafted the plan of
reorgani zati on and you said you thought it was the plaintiff's
| awyers.

A Effectively, yes.

Q Now, when you were tal king about the plans of

reorgani zati on, are you tal king about the proposed plan or are

you tal ki ng about the docunents that governnent -- the way
that --

A Well, | was talking mainly about the TDPs.

Q Ckay.

A That's true.
MR CASSADA: Your Honor, | have several exhibits
I'"d like to offer.
THE COURT: Ckay.
MR. CASSADA: |'Ill have the witness identify them
THE COURT: All right.

MR. CASSADA: They've all been identified so far in
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You' veidentified GST1270 which is the Baron & Budd
script nmeno.

| nove to admt it.

THE COURT: We'll admt that.

(Debtors' Exhibit No. GST1270 was received i nto
evi dence.)
Q And Professor Brickman, would you pl ease read the
nunbers, the exhibit nunbers off of the exhibits in front of
you and identify themfor the record.

A Exhibit H Do you want the trial exhibit nunber GST?

Q The trial exhibit nunmber, and then | ook at the second
page.
A It's GST1531, and this is a transcript of the proceedings

in one of the cases that | described, the Dunford case that |

tal ked about this norning.

Q Ckay.

A And this is a transcript of the proceedings.

Q Ckay.

A And | have -- this is sonething | have | ooked at before.

And then trial Exhibit GST1150 is a transcript of the
Barnes Crisafi versus Ceorgia Pacific case. This was the
pretrial conference. | have read at |east parts of this
previously and | recognize it.

Trial Exhibit GST0661 is the Stoeckl er case,

1329
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S-t-0-e-c-k-1-e-r, versus Anerican Ol. This is the case |
al so testified about this norning and which I've witten up in
ny report and where | quoted M. Smth-George.

Trial Exhibit GST0660 is a transcript of the proceedi ngs
in the Brassfield versus Al coa case. Again, a case that |
described and testified about this norning. And this, as |
say, is atrans -- it's a notion for continuance and an
ext ensi ve discussion of sonme of the issues that | addressed
thi s norning.

And | believe that's it.

MR CASSADA: Your Honor, | nove to admt those
exhi bits.

THE COURT: All right.

MR. | NSELBUCH: No obj ecti on.

THE COURT: We'll admit those.

(Plaintiff's Exhibits Nos. GST0660, GSTO0771,
GST1150, and GST1531 were received i nto evi dence.)

MR. CASSADA: Ckay. | have no further questions.

THE COURT: Al right. Let's take a break until
3: 30.

And you can step down, M. Brickman.

And then we will conme back and do M. CQuy's.

THE W TNESS: Thank you, Your Honor.

THE COURT: Thank you.

(Brief recess at 3:20 p.m)
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UNI TED STATES DI STRI CT COURT
VWESTERN DI STRI CT OF NORTH CARCLI NA

CERTI FI CATE OF REPORTER

| certify that the foregoing transcript is a true
and correct transcript fromthe record of proceedings in the

above-entitled matter.

Dated this 26th day of July 20113.

s/ Cheryl A. Nuccio
Cheryl A. Nuccio, RMR-CRR
O ficial Court Reporter
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